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REPORT OF Service Improvement Officer
To: Audit & Governance Committee
Subject: Non Compliance with Procedure Rules and Waivers
Date: 23rd July 2019 Reference:

PURPOSE OF REPORT:   To provide an update on any matters of non-compliance with the 
Contract and Financial Procedure Rules and on the Waivers approved by the Head of Paid 
Service and Section 151 Officer.

1. INTRODUCTION
The Section 151 Officer is responsible for the overall financial arrangements of the 
Council. Under the Financial Procedure Rules (FPR) and Contract Procedure Rules 
(CPR) he and the Head of Paid Service are able to authorise waivers when, as may 
happen from time to time, it is not possible or practical to follow the FPR or CPR. 
Those waivers approved since June 2018 are reported on.

2. REPORT
The process for waiving the Contract and Financial Procedure Rules was introduced 
in February 2011. It enables any of the rules to be waived provided the reason 
meets one of the four clear principles. The process was adopted in line with several 
other Councils.

The FPR (and similarly the CPR) state: “Where officers consider that the Financial 
Procedure Rules cannot be followed then reasoned, considered and sensible 
solutions to everyday problems that may arise shall be applied.

If the answer to one or more of the following questions is ‘Yes’, the waiving of the 
Financial Procedure Rules may be considered: If the Financial Procedure Rules 
were to be followed to the letter…………
 Life or Death – Is there a significant chance that the life or health of officers, 

members or the public will be put at real risk?
 Increased Costs/Loss of Income - Will the Council incur significant avoidable 

costs or lose significant income (significant shall be taken to mean material in 
the sense that it is either material to the project, the service or the Council)?

 Limited Markets – Would the Council be wasting its time obtaining quotations 
as supply of the product or service is demonstrably restricted to one or few 
businesses (or a select list is recommended by Central Government)?

 Embarrassment – Would the Council be criticised for failing to act promptly?”

There is a comprehensive procedure for obtaining a waiver which includes a 
standardised application form, the support of the relevant Senior Manager, challenge 
and verification by the Governance Team and final approval by either the Section 
151 Officer or Head of Paid Service. See Appendix A for an overview of the waiver 
process.

The waivers approved up to June 2018 (up to waiver number 121) were reported to 
this Committee in June 2018. Those approved since then are set out in
Appendix B (2018-19 Waivers, numbered 122 - 132).    



We analysed the waiver data for the past 7 years to determine whether there were 
any trends/areas for concern.

The following graph shows that for the first 3 years there was a typical annual 
pattern, but this changed in 2015/16, with an overall increase of 10 waivers in 
2015/16 over the previous year, but 8 of these waivers related directly to the 
Transforming Torridge Programme. The subsequent reduction of the number of 
waivers confirms that waiver activity in 2015/16 was distorted by the Transforming 
Torridge Programme and the number of waivers approved is being managed 
effectively.  
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Focusing on 2018/19, the 11 waivers were raised for the following reasons:

Reason for Waiver Number
Affordable Housing Research 2
Grant Certification Appointments 2
Bideford Skate Park 1
Homelessness Prevention 1
DFG Grant 1
New Pay & Display Machines 1
Repair Works (Bucks Mill) 1
Reprocessing of Recycled Materials 1
Taxi Demand Survey 1

Total 11

The following chart shows that the services which raised the most waivers are the 
Property Team (29% of all waivers raised), IT (12.2%), Housing (8.4%), Planning 
(7.6%), and Waste (6.9%). As the Property Team manages the majority of the 
Council’s external contracts, the IT Team have moved the Council on to common IT 
platforms, Housing allocate grant monies, Planning have been commissioning 
surveys as part of the Local Plan, and there has been major changes to the delivery 
of the Council’s Waste & Recycling Services, this is as should be expected.     
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Who Raises Waivers? (2011 - 2019)

Waiver requests are reviewed independently and challenged before being passed for 
approval. In addition to this process, we also review waivers to the FPR/CPR on a 
quarterly basis and report on any areas of concern to the Head of Paid Service and 
Section 151 Officer. 

3. IMPLICATIONS

Legal Implications
None

Financial Implications
As set out above and in appendix B

Human Resources Implications
Agency appointments as set out in the report

Sustainability Implications
None

Equality/Diversity
None

Risk Management
Adequate controls are in place to ensure efficient application of the Financial and 
Contract Procedure Rules.

Compliance with Policies and Strategies
This report complies with the FPR and CPR as set out in the Constitution.  



Ward Member and Leader Member Views
Councillor Philip Hackett, Chair of Audit & Governance Committee, commented 
“Waivers are independently scrutinised and also come under scrutiny from respective 
Lead Members to ensure they were raised for legitimate business reasons, as set out 
in the Financial Procedure Rules. I am satisfied that in all instances the Council has 
tried to achieve a best value approach.” 

4. CONCLUSIONS
The Council’s arrangements allow for efficient approval of waivers for all of the 
Procedure Rules provided they meet at least one of the four stipulated criteria. The 
Governance Team maintains a record of waiver requests together with any 
transactions which are required to be noted and any matters of non-compliance with 
the Procedure Rules.  

5. RECOMMENDATIONS

Committee are asked to note that since June 2018 there were:
 11 waivers approved by the Head of Paid Service and Section 151 Officer

SUPPORTING INFORMATION

Consultations: Jenny Wallace
Steve Hearse
Cllr Philip Hackett

Contact Officer: Chris Dobbs

Background Papers: Waiver records



Appendix A
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APPENDIX B - WAIVERS OF FINANCIAL AND CONTRACT PROCEDURE RULES - 2018/19
A précis of the details of each waiver request received are listed below together with dates of approval.
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Temporary Accommodation
The Council is experiencing increased demand for homelessness services and in particular temporary accommodation in the form of bed and 
breakfast provision. This is a common theme across many authorities and is a direct result of the impact of welfare reform and the Homeless 
Reduction Act which came in to force earlier this year.

There is limited local provision of bed and breakfast providers who are willing to take bookings from the Council to accommodate clients who 
can often have chaotic backgrounds or substance dependencies etc. This is coupled with the seasonality of the area which translates to greater 
demand for accommodation during the summer months and increased nightly rates. Despite these challenges the housing team always search 
for the most cost effective accommodation from a range of providers that meet the needs of the client and Council. Often, the only 
accommodation available is provided by national chains such as Travelodge and Premier Inn who have more bed spaces and offer flexible 
booking terms, consequently our spend with these organisations and other providers has and continues to increase significantly and is likely to 
exceed our cap of £50,000. For the reasons given it has not been possible to obtain three quotes.

122

F Simon Toon Limited Markets/Embarrassment 5.1.7 N/A SH
6/7/2018 n/a CD

11/7/2018
JW

13/7/2018
Housing Benefit Subsidy – Appointment of Reporting Accountant 2018/19
Up until 2017/18 the appointment of firms to undertake the Grant Certification work (audit) required by the DWP of the Housing Benefit Subsidy 
Claim was administered via transitional arrangements following the abolition of the Audit Commission. The Audit Commission historically 
procured the audit service for Local Authority Accounts and Grant certification and whilst the Accounts side transferred to Public Sector Audit 
Appointments (PSS) grant certification has been left for individual authorities to deal with themselves.

The process for reaching this appointment process has been delayed throughout 2017/18 whilst the DWP put in place the specific requirements 
and processes and many LA’s had been awaiting this action to establish how best to appoint. There is also a clear overlap between the work 
auditing a Council’s accounts and that of the HB subsidy certification work, although at a detailed level the work is different. Grant Thornton had 
previously been appointed to undertake both sets of work and through the PSAA procurement exercise for the Accounts work they have been 
appointed to carry out that work for TDC for the next 5 years.

I have been in discussion with colleagues across Devon and others across the Country to establish what they are doing and what they plan to 
do going forward i.e. whether a joint procurement exercise would be beneficial now it is clear from the DWP what is required. However, it was 
too late to carry out that exercise for 2018/19 as the DWP for notification of an Appointed Reporting Accountant has now passed. This was 
reported to A&G Committee on 24th July 2018 with a recommendation to appoint GT for the year 2018/19, which Members were comfortable 
with (not require formal approval).  

123

F Steve Hearse Increased Cost/Loss of Income/
Embarrassment 5.1.7 N/A SH 

8/8/2018 n/a CD 
10/8/2018

JW 
14/8/2018
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Reprocessing Recyclable Materials
The reason for the waiver is to ratify existing arrangements via a Service Level Agreement for the reprocessing of the recyclable material that 
Torridge District Council collects, without going to the market place as this has recently been undertaken. There is no longer any monetary 
value to this agreement due to Torridge delivering the material sorted into separate waste streams. The last time the tender was advertised it 
was valued at £100k per annum – initially we had 24 expressions of interest, but when we came to tender submission we had 15 no responses, 
8 opt outs and only 1 tender submission. The main reason given by suppliers for the no response or opt out of the tender, was that they could 
not supply to this location with the Torridge District area. I am unaware of the situation changing within the last 18 months.   

124

C Richard Haste Limited Markets 8.1.3 N/A JW
7/9/2018 n/a CD

11/9/2018
SH

10/9/2018
Bideford Wheel Park
A contract was originally awarded to Canvas Spaces Ltd to the value of £100,000 for the first phase build of a 2 phased concrete wheel park 
project. Since the issuing of the contract additional monies have been made available from the Council along with external grant funding which 
will allow the full project to be carried out in one go. Whilst it would be feasible to re-tender the second phase of the project there is a limited 
market of contractors that would be able to undertake the project and realistically as the project was issued to Canvas it is unlikely that any 
other contractor would want to be associated with “finishing off” the original canvas project. Likewise it would not be cost effective or time 
effective to mobilise a second contractor to the same site to essentially start works again. Issuing Canvas with the remaining funding will allow 
for cost effective continuity of the parks development.

125

F James Jarroudi Increased Cost/Limited Markets 5.1.7 N/A SK 
15/10/18 n/a JoW 

15/10/18
JW 

15/10/18
Spending approved by Deputy Leader – 16/10/2018 

Affordable Housing Research
Torridge in partnership with North Devon District Council are seeking to appoint consultants to carry out a range of research relating to the 
provision of affordable housing. The outcomes of the commission are required to inform the preparation of a supplementary planning document 
(SPD) on affordable housing, which the Councils have committed to undertake through the North Devon and Torridge Local Plan. The SPD is 
considered necessary to add detail to the implementation the Council’s affordable housing policy. The Councils considered it necessary to 
secure independent specialist advice on (1) establishing criteria around the affordability of discounted homes for sale; and (2) the way to 
calculate financial contributions (commuted sums) for the delivery of affordable housing. 
Through the Council-procurement portal five consultants were invited to tender on the basis of a consultants brief. None of the consultants 
responded to the brief, from which each was contacted again to gain and understanding of why a proposal was not submitted and to offer a 
variance in timetable, which might enable a positive response. From the second communication, two consultants responded, but only one is 
able to undertake the commission within the timeframe required by the two Councils. The commission is priced at a fixed fee of £12,000, which 
would be split between the Torridge and North Devon Councils. The waiver is considered justified given the limited market to achieve the 
required outcomes

126

F Dawn Burgess Limited Markets 5.1.7 N/A SK
22/10/18 n/a CD

23/10/18
SH

23/10/18
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Bucks Mills Sea Wall Damage
Works Explanation:
Works to repair to western buttress at Bucks Mills Lime Kilns. Damage was found during regular costal inspection and an appropriate 
spec. of repair has been created. TDC Estimated cost of works £5,000 - £15,000. Two quotes were requested, smaller repair and a 
complete repair for economic comparison. TDC Estimated duration of works: 2 - 10 weeks. Variation is due to the two different works 
requested.

Risks & limitations of work:
Works are within the intertidal area; therefore the workable times each day are limited. Access to and around the working site is very difficult 
therefore the contractor would require storage of materials on or near the site in a temporary compound which would incur further cost. 
The damaged areas to be worked on can be inaccessible due to cover by beach material. This is very unpredictable at Bucks Mills and 
foreshore levels have been known to change by >1m over a weekend.

Works of this nature are specialised and suitable contractors have been contacted. 

Rational for Course of Action:
One contractor has returned a quotation and the other contractor has explained that they would not be providing a quotation for the work. The 
contractor who has returned a quotation has undertaken similar works to this structure a number of times in the past. They also own a storage 
yard adjacent to the works location which offers considerable cost savings. Complete repair to buttress recommended  by TDC Engineer and the 
Property & Contracts Manager to ensure continued structural integrity of the seawall.

As can be seen on the below image the outer skin of the buttress is constructed from larger; erosion resistant rocks, whereas the core is 
constructed from smaller rock with a large quantity of lime concrete which is not as resistant to erosion. A repair of the whole buttress will 
prove to be a more robust construction leading to fewer construction issues in the near future and are in-keeping with the aesthetics of the 
structure.

The option to undertake the smaller repair (infill the hole only) is not appropriate as this option would not prevent further damage to the 
core or outer face of the buttress and will likely require further works and additional expense to repair more considerable in the near 
future. The option to not carry out any repairs has been considered and is not appropriate. This would lead to a significant amount of 
damage to the structure which in turn would require significant investment to either make safe or to repair.

Quotation received £19,300;  Duration of works: 12 weeks depending on beach level, weather and tidal working

127

F Chris Willson Increased Cost/Limited Markets/Embarrassment 5.1.8 N/A SH 
01/2/19 n/a CD 

06/02/19
JW 

06/02/19
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Pay and Display Machine Replacements
Torridge District Council currently operates all 32 of their Pay and Display (P&D) machines through the operator GALE of which none of the operating 
machines provide card payment facilities for customers. Aside from the lack of card payment facilities the fleet of machines are ageing resulting in 
downtimes on machines resulting in loss of revenue as well as increasing maintenance charges. It was proposed and voted for unanimously at 
Community and Resources that 15 of our existing 32 machines were replaced with GALE's new machine model which enables the use of card 
payment machines. 

Our existing P&D machines are comprised of two parts; the P&D machine and the pedestal. The P&D machines are created in such a manner that 
they only fit a pedestal created by the same manufacturer as the P&D machine; a practice which occurs amongst CALEs competitors as well i.e. 
Parkeon and Metric, the two other major operators on P&D machines within the UK. This therefore meant that unless the pedestals were replaced at a 
substantial cost, Torridge were tied to GALE for its range of P&D machines. However in the last two years a new company has entered the UKs P&D 
market, International Parking Systems (IPS), an American company with a strong presence in the United States. IPS's line of P&D machines have 
been designed to fit competitor pedestals, including Parkeon, Metric and GALE.

Quotes have been gathered for the purchase and installation of the 15 machines proposed and agreed upon at G&R from both GALE (£38,850) and 
IPS (£31,650). Accounting for operating charges and an anticipated card payment adoption rate of 50% amongst customers there is the opportunity of 
a Y1 saving of £7,419 by changing 15 of our machines to IPS. By the end of Y2 the Authority will have saved £13,404.80, reaching a total saving of 
£31,361.89 by end ofY5. However in converting only 15 machines to IPS, aside from aforementioned 17 older machines still being in operation, our 
range of machines will be split between GALE and IPS; complicating the daily role our Parking Services team. It is therefore proposed that the entirety 
of our machines is converted to IPS. Firstly there will be significant monetary benefits to switching to IPS; a saving of £29,276.27 in the first year 
compared to the cost of replacing the entire range of GALE machines. This will total £59,469.34 in Y2, aided by the significant decrease in machine 
maintenance and operating costs.

Why are we not going to tender? - As previously mentioned, P&D machine are generally composed of two units; a pedestal and the P&D machine. 
The robust nature of pedestals means our existing pedestals do not need to be replaced. It would therefore be detrimental to tender for new machines 
as a whole, instead of just replacing the P&D units. Currently there are only two known companies which will install their P&D machines to existing 
GALE pedestals; GALE and IPS, both of which quotes have already been acquired. Other companies within the parking industry and have been 
contacted already to confirm whether they offer this service of which all provided a negative response. In tendering it would use a significant amount of 
Officer hours due to the limited market. This would be wasted time as quotes have already been acquired from the two manufacturers we know are 
able to install the P&D machines on an existing GALE pedestal.

Is there a framework available?- Within this framework only one supplier was able to fulfil our requirements of installing P&D machines on an existing 
GALE pedestal; IPS. However the rates within the framework are significantly higher than the rates already negotiated for the purchase of 32 
machines, costing £2,950 per machine through the framework agreement, while the negotiated rate directly with IPS is £1,600 per machine. The Authority 
would therefore incur increased costs through purchasing the machines under the framework agreement highlighting the necessity to purchase by 
administering a waiver. 

128

F Mike Ford Increased Cost/Limited Markets 5.1.8 N/A SK 
06/02/19 n/a CD 

07/02/19
JW 

07/02/19
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Affordable Housing Research
Torridge in partnership with North Devon District Council are seeking to appoint consultants to carry out a range of research relating to the 
provision of affordable housing. The outcomes of the commission are required to inform the preparation of a supplementary planning document 
(SPD) on affordable housing, which the Councils have committed to undertake through the North Devon and Torridge Local Plan. The SPD is 
considered necessary to add detail to the implementation the Council’s affordable housing policy. 

The Councils considered it necessary to secure independent specialist advice on (1) establishing criteria around the affordability of discounted 
homes for sale and shared ownership; and (2) the way to calculate financial contributions (commuted sums) for the delivery of affordable 
housing. Consultants are to be appointed jointly with North Devon District Council, with the cost being split equally between the two authorities. 
Initial joint procurement led by Torridge District Council invited five consultants to tender on the basis of a consultants brief. None of the 
consultants responded to the brief, following which each was contacted again to gain an understanding as to why a proposal was not submitted 
and to offer potential variations that might enable a positive response. 

From the follow up communication, a positive response was received and a consultant was appointed to complete the commission at a fixed 
fee of £12,000 (+VAT); with a waiver completed to enable this. Subsequently, the commission has not been completed to the required standard 
(deadline and quality) and work has been concluded through this contract on the basis of a settlement by mutual agreement. The programme 
for the Affordable Housing SPD is now significantly behind schedule, with the research originally anticipated in September/ October 2018. 
There is an imperative to get additional guidance on affordable housing published to support the Councils' ambitions on affordable housing 
delivery. An alternate consultant has now been identified who, following initial discussions, is considered capable of completing the required 
work and who are willing to do so. Altair are currently working on North Devon Councils’ research for a Local Housing Development Company 
via the LGA Housing Adviser’s Programme funding and they have been very impressed with their work and organisation. They have access to 
a range of staff, who have been working on that commission, many working on the research project according to their specialities. 

Having gone through the Consultants' Brief for the commission, Altair submitted a price proposal for the works at a fixed fee of £12,750 
(exclusive of VAT and travel); broadly comparable with the cost (£12k) from the consultant previously appointed. Following clarification 
discussions with Altair, the quote has now been updated to reflect their understanding of the wider research scope required, coming in at 
£16,200 (exclusive of VAT although now inclusive of travel costs). Altair have provided a well laid out proposal and outlined their research 
scope, methods, sources and outputs. North Devon Council will now lead on procuring and appointing this outstanding work from Altair and will 
be the contracting authority. Costs associated to the commission will be split equally between North Devon Council and Torridge District 
Council and a formal arrangement will be put in place to manage the relationship, liabilities and obligations between North Devon Council and 
Torridge District Council. A waiver is sought to enable the progression of the appointment of a consultant on the basis of there being a limited 
market for the required commission, as clearly demonstrated by the series of events set out above.   

129

F Ian Rowland Limited Markets 2.5 N/A SK 
19/2/19 n/a CD 

21/2/19
JW 

21/2/19
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Reporting of Reporting Accountant – Grant Certification
Up until 2017-18 the appointment of firms to undertake the Grant Certification work (audit) required by the DWP of the Housing Benefit 
Subsidy Claim was administered via transitional arrangements following the abolition of the Audit Commission. The Audit Commission 
historically procured the audit service for Local Authority Accounts and Grant certification and whilst the Accounts side transferred to 
Public Sector Audit Appointments (PSAA) grant certification has been left for individual authorities to deal with themselves.

The process for reaching this appointment process had been delayed throughout 2017-18 whilst the DWP put in place the specific 
requirements and processes and many LA's had been awaiting this action to establish how best to appoint. There is also a clear overlap 
between the work auditing a Council's accounts and that of the HB subsidy certification work, although at a detailed level the work is 
different.

Grant Thornton (GT) had previously been appointed to undertake both sets of work and through the PSAA procurement exercise for the 
Accounts work they have been appointed to carry out that work for TDC for the next five years. It became apparent last week that the 
DWP had published instructions that Council's needed to appoint their reporting accountant by 151 March of the preceding year the 
work takes place therefore for 2019-20 this is a few days away. Based on the timing and benefits (including  costs) associated with 
having a single provider for audit and certification purposes GT have provided a continuation quote at £15,950 for each year of service 
to end of the audit contract period 2022/23.

130

F Steve Hearse Limited Markets 5.1.7 N/A JW 
4/3/19 n/a CD 

26/2/19
JW 

4/3/19
Taxi Demand Survey
There is a legal requirement to undertake a taxi demand study in order for the Council to retain its taxi plate restriction. There used to 
be 3 companies with sufficient knowledge and experience. 1 company has now closed and the other 2 companies have merged so 
there is now only 1 company able to undertake the survey. The estimated expenditure is £8000. This budget is raised via taxi fees 
paid by licence holders so there is no cost to the Council. If the survey is not undertaken the Council will be open to legal challenge.

131

F Chris Parkhouse Limited Markets 5.1.8 N/A JWi 
4/3/19 n/a CD 

6/3/19
JW 

6/3/19
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DFG Case – Ridegway Green, High Bickington

This relates to the involvement of the BBC's DIY SOS in a complex DFG case in High Bickington. TDC have already committed surveying 
and architects fees in relation to this application and were about to submit a planning application for an extension to the property. An 
application to the BBC for assistance from the programme was made by the family and was successful. A 'call to trades' has recently been 
made and works are due to start in approximately 6 weeks time. Discussions with the BBC on their plans have taken place and it has been 
indicated that they intend to pursue an alternative option predominantly within the existing footprint of the property. The BBC will manage 
the process directly, engaging a range of trades at minimal rates who will benefit from the publicity, so build costs will be much reduced.

The BBC have requested DFG contribution towards the costs of the build which appears to be reasonable provided the works directly meet 
the applicants' needs. There are elements of the proposals which are for the family as a whole and would fall outside the scope of DFG 
funding and the BBC are aware of, and have worked within, these parameters with other projects. We are currently awaiting a planning 
application, and more detailed discussions about the what might be included in the DFG funding will need to be had.

Significant funds had already been allocated to this case (funding follows the child, in this case, two sisters) and this project represents a 
unique model of delivery that will provide significant savings on what we can offer. It will however fall outside of our own procurement rules, 
hence this waiver request. The underlying principle of not engaging or supporting this process will be reputational on the authority.  At the 
current time the costs of TDC's requested contribution is unknown however will be considerably less than the maximum allocation available 
of £100k

132

F Janet Williams Embarrassment 5.1.8 N/A JW
19/6/19 n/a CD 

19/6/19
SH 

19/6/19


